EDGAR C DUNLAP

| BLA 95-90 Deci ded June 26, 1997

Appeal froma Decision of the Mntana Sate Gfice, Bureau of Land
Managenent, decl ari ng mning clai ns abandoned and void. MW 50225 and
MVC 50227.

Rever sed.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai ntenance Fees: Srall Mner Exenption

Nothing in the Appropriations Act or its inplenenting
regul ati ons precludes a clai nant hol ding 10 or fewer
clains fromseeking a snall mner exenption for sone of
the clains he hol ds and payi ng the annual rental fees
for the others.

APPEARANCES WIliamL. MBride, Jr., Esg., Helena, Montana, for
Appel | ant .

(PN ON BY ADM N STRATI VE JUDEE PR CE

Edgar C Dunl ap has appeal ed the Septenber 29, 1994, Decision of
the Mntana Sate Gfice, Bureau of Land Managenent (BLMN), declaring the
Jacob A Gavander (MMC 50225) and the Y. (Yellow METAL [sic] (MMC 50227)
| ode mining clai ng abandoned and void for failure to pay rental fees in
the amount of $100 per claimfor the 1993 and 1994 assessnent years on or
bef ore August 31, 1993. Appellant also holds a placer mning claim the
WI dwood H acer (MMC 50226), that is approxinately a mle distant from
the contiguous |ode mining clains. n August 18, 1993, BLMrecei ved $200
for the 1993 and 1994 assessnent years for the WIdwood claim and on
August 27, 1993, it received Appellant's snall mner exenption for the
two | ode mning clai ns.

Inits Decision, BLMcorrectly notes that mning clainants are
required to either pay the rental fees or file a snall mner exenption by
August 31, 1993, by the Departnent of the Interior and Rel ated Agenci es
Appropriations Act (the Appropriations Act), Pub. L. No. 102-381, 106 Sat.
1374 (1993). Wth respect to the snall miner exenption, however, the
Deci si on construes the Appropriations Act such that a clainant who is
eligible for the small mner exenption is required to either pay the rental
fee for all the clains or performthe assessnent work on all the clains he
hol ds, and concl udes that he cannot pay fees on sone of the 10 clai ns and
performassessnent on others pursuant to the exenption. In support of this
anal ysis, the Decision cites the preanble to the final regul ations that
govern
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this issue, in particuar 43 CF. R 88 3833.1-6 and 3833.1-7, in which this
construction was enunci ated as a response to a corment on the proposed
regul ation. See 58 Fed. Reg. 38186, 38193 (July 15, 1993).

Appel | ant argues that BLMs construction of the Appropriations Act is
incorrect and that this is denonstrated by several irreconcilabl e
regul atory and practical inconsistencies. V¢ need not discuss these
al | eged i nconsi stenci es, however, because we have previously anal yzed the
nature and application of the snall mner exenption and concluded that a
mning clainant may elect to pay the annual rental fee for sone on his
clains and obtain a snall mner exenption for others. In Rchard W
Tayl or, 136 | BLA 299 (1996), the issue was whether the Appropriations Act
and i npl enenting regul ations requires that a claimant hol ding 10 or fewer
clains shall have all of the clains under a notice or plan of operations,
and whether a claimant can qualify for an exenption for those clai ns that
are under a valid notice or plan of operations and pay rental fees for
those that are not. Rchard W Tayl or, supra, at 302.

Ve noted that the small mner exenptionis limted to clai nants who
are produci ng or exploring under a valid notice or plan of operations.
Appropriations Act, 106 Sat. 1374, 1378-79; 43 CF.R § 3833.1-6(a)(4)
(1993). V¢ concluded that these provisions did not require a cl ai nant
to have all the clains he hol ds under a notice or plan of operations to
qgualify for an exenption for those that are under a notice or plan of
operations, and in reaching that conclusion, we reviewed other regul ati ons
that expressly contenpl ated that a clai nant coul d hol d exenpt and nonexenpt
clains. Rchard W Tayl or, supra, at 302.

V¢ acknow edged that BLMs interpretation of the Appropriations Act
as it relates to the small mner exenption and as stated in the
regul atory preanble to the final rules was plausi bl e, but observed that it
had chosen not to articulate that interpretation as a regulation. I|d.; see
al so Janes R Ragsdal e, 137 IBLA 243 (1996). As we said in Janes R
Ragsdal e, a regul atory preanbl e does not per se have the force and effect
of law and that while "it may be used to interpret an anbi guous
regul ation, it cannot derogate the plain words of the regul ations or
enlarge their neaning." |d. at 246.

[1] Ve thus hold that nothing in the Appropriations Act or its
i npl enenting regul ati ons precludes a clai nant hol ding 10 or fewer clains
fromseeking a snall mner exenption for sone of the clains he hol ds and
payi ng the annual rental fees for the others. As Appellant tinely
submtted the certification of exenption frompaynent of the 1993 and 1994
fees for the Jacob A Gavander and Y. (Yellow METAL clains, BLMi nproperly
decl ared t hem abandoned and voi d.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis rever sed.

T Britt Price
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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